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EVALUATION OF THE EVIDENCE

This decision is based on the evidence presented at E.he three
hearings before the special Examiner. After lhe $Pecial
Examin6r issued his decilion, both Lhe Agency and Springhill
Memory Gardens filed an appeal to the Board of Appeals. The
Board granted the appeal and scheduled a hearing. At the
hearing, Springhill Memory Gardens did not appear. The agency
appeared, represenE.ed by its counsel, but it did no_t present
a-ny additionil evidence. Only l-ega1 argument was made at the
hearing before the Board of Appeal-s. The Board, therefore,
will adopt the findings of fact made by the Special Examiner,
excepting only those additional or changed findings specific-
aJ-Iy noted below.



FINDINGS OF FACT

The Board adopts Ehe findings of fact of the Special Examiner.

CONCLUS IONS OF LAW

1. The Sales Aqent

The Speciaf Examiner concluded that the individual sales
agents were employees of springhitl Memory Gardens within the
mJaning of seclion zo (g) (ei of the Law. under that section of
the law, a person is deemed an employee, for unemployment
insurance law purposes, irrespective of whether the common law
relationship ot master and servant exists, unlgss, three
specific criteria are met. The Special Examiner found that the
i;dividual safes agents did not meet any of the three
criteria. First, he found that the non-competition agreement
in the contracL between them and the cemetary constituted an

element of control within the meaning of Section 20 (g) (i) ' rn
addition, he found that the criteria of subsection (ii) were
not met. because these agents' sales were not outside of the
-rdinary course of business of the cemetary, nor was their
work c6nducted outside of aI1 places of business of the
cemetary. Lastly, he found that there was insufficient

"ria..r.L 
present;d that they met the criteria of subsection

(iii), since there was no proof that they were customarily
engaged in an independent trade or business'

The Board agrees with a1I of these conclusions ' The non-
competition clause in the sales agents' contracts was an
exeicise of control over their activities, a type of control
incompatible with the concept of an -independent contractor'
it """' non-competition agreem6nts are also strong evidence that
these sales agents were not customarily engaged in an
independent business of a similar nature' ln fact, these

"g."E*""t" 
substantially restricted these people from engaging

ii an independent trade or business' This contractual clause,
therefore, not onfy shows that the requirements of subsection
(i)werenotmet,butitalsoisgoodevidencethatsubsecEion
iiii) *"" not satisfied. The Board recognizes that most of the
sales were probably made off of the premises' Many of- the
sa1es, however, were made on the premises' In fact, one of the
contracts in question in this case cafls for the "full and
complete use of a private office and salesroom for sales
per-sonnel" at both clmetary focations. Although this contract
'does not deal specifical-ly with these sares agents' it is
evidence which supports the oral testimony that some of the
sales took place on the employer's premises'


